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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.




(=)

2

W$w%ﬁwmmﬁﬁﬁﬁﬁwwmw$ﬁﬁmﬁﬁmﬁwwwww :

e & Rae & Amel § St TRa @ are” e e @ wow A Praffa 2

(b)

()

)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac. -
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned _in para-2(i) (a) above. :
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5 .
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nomlnate public sector bank of the place where the bench of

the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre- -deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the V@KUFE} onY aﬁ
10% of the duty demanded where duty or duty and penalty are in d[sy#@te(or;,pgna y,:iwhere
penalty alone is in dispute.” \,@ \
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ORDER IN APPEAL

M/s. Purnima Advertising Agency Puvt. Ltd., 5- Sweta Park Society,
Opp. Manekbaug, Ambavadi, Ahmedabad-380015 (hereinafter referred to as
‘appellant’) have filed the present appeal against the Order-in-Original number
CGST/WS07/08A-01/MK/AC/2018-19 dated 31.12.2018 (hereinafter referred
to as 'impugned order’) passed by the Assistant Commissioner, CGST, Div-VII,
Ahmedabad-South (hereinafter referred to as ‘adjudicating authority’).
Appellant are engaged in providing taxable service under category of
Advertising Agency Service and business Auxiliary Service and hold ST

registration with Service Tax.

25 The facts of the case, in brief, are that during the audit of the appellant
conducted by the CERA, it was noticed that the appellant were also procuring
goods such as vinyl stickers for the purpose of making and preparing
advertisement hoardings. It was also noticed that they were including income
towards ‘trading of goods’ in their operational income. They were paying
applicable sales tax on trading of such goods. It was noticed that there was no
transfer of property/goods, transfer of rights of goods and thus these
transactions could not be covered as ‘sale of goods’ as defined in clause (29A)
of Article 366 of the Constitution of India and any expenses incurred towards :
making, preparing, display or exhibition of advertisement appeared to be
includible in gross value of services for the purpose of service tax payment.
Accordingly it was noticed that service tax amounting to Rs. 36,83,667/- had
not been paid. Accordingly, a show cause notice dtd. 09.11.2017 was issued
proposing demand of service tax not paid; proposed imposition of penalties
and recovery of service tax with interest. The adjudicating authority, vide the
impugned order, confirmed the demands of service tax of Rs. 36,83,667/- and .
ordered recovery thereof with interest; imposed penalty of Rs. 36,83,667/-
under Section 78 of the Act.

3. Being aggrieved with the impugned order, the appellant have preferred
this appeal wherein it is contended that-

a) The said material is being traded by them and on which appropriate
VAT/CST has been paid and since the amount collected is not for
providing any service, service tax liability does not arise as held I.n the
case of Aditya College of Competitive Exams vs. CCE - (2019) 22-STT1-1
(ki)

b) According to Section 65B (44) of the Finance Act, 1994 (for brevity “the
Act”), where a transaction is transfer of title rn)_:peds\by way of sale, it is

not service and further as per Section 66/5{\{; —of. \ ct, trading of

goods is covered in the negative list; {*5*
=8
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C) They have also provided all the documentary proof regarding payment of
VAT;

d) as per Section 67 of the Act, the service tax shall be on gross amount
charged and the Section 67 (1)(i) refers to ‘such’ service and not ‘the
service’ and ‘such’ means having the particular quality or character.
specified as held in the case of M/s Plantech consultants Pvt. Ltd. vs.
CCE, Pune-I - 2015 (11) TMI-1356 (Tri.Mum.), service tax is charg'eable
only on the gross value of taxable services which shall not include the
reimbursement of various expenses. They seek reliance on the case laws
of M/s Agra Steel Corporation vs. CCE - 2009 (20) STT-508 (Tri.Bang.):
and M/s CKP Mandal vs. CCE - 2006 (5) STT-1 (Bom.), M/s Shiva
Automobiles Pvt. Ltd. vs. CCE - 2018 (5) TMI-677 (Tri.Chen.);

e) there is no dispute that flex printing is a “good” and not a “service” and
Hon'ble Supreme Court in the case of CCE vs. Classic Strips Pvt. Ltd. -
2015 (3) TMI-590 (SC) has held that the process of flex printing amounts
to manufacture; ,

f) that the adjudicating authority has not appreciated the notification no.
12/2003-ST which do not tax the trading of goods as identical to th_e
provisions of Section 66D (e) of the Act;

g) they rely on the decision of Hon’ble Supreme Court in the case of Bharat
Sanchar Nigam Ltd. vs. Union Of India -2006 (3) TMI-1 (SC) which dealt

‘ with the composite transactions which in addition to a transfer of title in
goods involve an element of provision of service. They also rely on the
decision of Hon’ble Supreme Court in the case of State of Karnataka vs.
M/s Pro Labs & Ors- 2015 (2) TMI-388 (SC) and 2015 (321) ELT-366
(5E);

h) The show cause notice is hit by limitation and the penalty is not liable to
be imposed in view of the absence of necessary ingredients.

4, Personal hearing in both the cases was Held on 02.04.2019 in which Shri
Rohan Thakkar, Chartered Accountant appeared before me and reiterated the‘
grounds of appeal. He submitted that there were separate invoices for goods
and VAT is paid on the material and also submitted the works contract for
fixing the flex printing. He also submitted copies of case laws of Hindustan
Aeronautics Ltd. - 2009 (9) TMI-163 (Tri. Bang.), M/s ICC Reality (India) Pvt.
Ltd. vs. CCE - 2013 (12) TMI-854 (Tri. Mum.) and_M
Services Ltd. vs. Commissioner of GST & Centyél’b/@giﬁgfﬁr

: R
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5. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and -oral submissions made by the
appellants at the time of personal hearing.

6. I find that the issue to be decided in this appeal is whether service tax
has been correctly demanded and penalties imposed when the appellants did
not pay service tax on the taxable service correctly by not including the value
of the material in the value of the service. The appellant have contended that
they had paid the VAT on the goods as it was a tradmg and no service tax
liability arises on sale of goods.

7. I find that this is an undisputed fact as recorded in the para 19.1 of the
impugned order that the appellant have shown income towards ‘trading of
goods’ included in their operational income and paying appropriate sales tax on
trading of such goods. It is further undisputed that the sales bills were
scrutinized by the audit. The scrutiny has revealed that the appellant were
paying service tax on mounting charges whereas they were paying VAT on
printing charges/flex printing charges by considering them as sale of goods. It
is also an undisputed fact that the appellant have issued separate invoices for
both the categories of transactions. The appellant have produced the copies of
the two invoices as évidence in support of their contention that they had sold
the materials and had paid VAT on those transactions. I reproduce below the
copies of the invoices. The first invoice no. INV/15-16/0713 dtd. 1.12.2015 is
regarding Vinyl Avary Printing and the second invoice dtd. 29.02.2016 is for
Vinyl Printing Charges on which VAT has been paid: ‘
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e : : : Purnima Advertising Agency Pvi. Ltd
5. Sh CIN :-U74310GJ1994PTC023380

- wetapark Sociely, Opp. Manekbaug Hall, Ambawadi, Ahmedabad-360015.

& Ph. : 2660 1150, Fax: 2660 1658
Email ; manan@purimaadvt.com, hitesh@pumimaadvt.com

L i ‘ TAX INVOICE 7 JI

To, :
ARISH CCMMUNIGATION. ( involce No.. 00913 115.16
{ 602,Prasad Apartment, \ \ \(V/

Nr.Neharunagar Circle,

Ambawadi, ¢ 3 Date: (
AHMEDABAD-380015 -
PAN No.ATBPF 6725F i

9 29.02.2016

Rale Por Amount
To,
E" Towards Vinyl Printing Charges for your Client advt.of
“Astral Pipe” for Heardings as per the details qiven in the below.
Product : Astral Pipe Vinyl Printing
Charges
Per Sq.Ft
City et SO Area
1). Pune City Buses 20 1541 11.00 y 16,951.00
-
16,951.00
Add: Val @ 5 % on Making Charges ; / 847.55
7 AT
¢ " 17 79855
-
VAT No. 24073405087 Dt:10.12.07 ,
CS7T No. 24573405087 Dt:10.12.07
Rupees: ||Seventeen Thousand seven Hundred Ninety Nine Only Net Bill Amount (Rs.) / 17,7938.00
Service Tax No. : AAACP 98266 G ST001 : PAN AAACP 9266 G 7 E&O.E

For, Purnima Advertising Agency Pvi. Lid.
This bill is due for payment on or befc],re et g Agency

I

Chr:ckchyé};? Date J ( W

“All payment by crossed & order cheques favouring “Purnima Advertising Agency Pvt. Ltd."” Payable af “Ahmedabad”,
* No payment is valid uniess offical receipl is optained. * Interast @ 18% will be charged on bill not paii on before the above dale.

G
’énr, ﬂf\BAD]
@

° Subject to Ahmedabad Jurisdiction.

8. I find that the_ adjudicating authority has relied upon the case law of
Bharat Sanchar Nigam Ltd. (supra) to arrive at his findings. On careful reading
of the cited case law, I find that the Hon’ble Supreme Court has dealt at length
with the issue of supply of goods as well as service in a composite transaction.
I quote the relevant part of the order: ‘
“"43. The reason why these services do not involve a sale for the
purposes of Entry 54 of List II. is, as we see it, for reasons
ultimately attributable to the principles enunciated in Gannon
Dunkerley’s case, namely, if there is an instrument of contract
which may be composite in form«rﬁ“a

N f"rf
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separate the agreement to sell from the agreement to render
service, and impose tax on the sale. The test therefore for
composite contracts other than those mentioned in Article 366
(29A) continues to be - did the parties have in mind or intend
separate rights arising out of the sale of goods. If there was no
such intention there is no sale even if the contract could be
disintegrated. The test for deciding whether a contract falls into
one category or the other is to as what is the substance of the
contract. We will, for the want of a better phrase, call this the
dominant nature test.”(emphasis supplied)

From the case law, it is 'very clear that when the transaction represents
two clearly distinct and separate contracts, the liability of tax would arise as
per nature of the separate transactions and in the instant case, it is not in
dispute that the transactions have been recorded separately and distinct
nature is ascertainable and accordingly, the VAT on sale of goods and service
tax on service portion have been paid.

I further find that the case law of M/s Hindustan Aeronautics Itd. (supra)
cited by the appellant in their support is also very helpful to the present case. I
quote the relevant portion of the order:

"6. We have considered the submissions made at length by both
the sides and perused the records. First and the foremost issue to
be decided in this case is whether the value of the parts/materials
consumed by the appellant needs to be included for arriving at the
Service Tax liability of the appellant. On the factual matrix, we find
that the invoices which were produced before us clearly indicate
materials charges and labour charges differently and we also find
that in the very same invoices clearly indicate the discharge of
Central Sales Tax as the amount of material cost. The invoices

- produced before us are not disputed by the Revenue. On perusal of
the invoices, we find that the contention of the ld. Counsel for the
appellant that they are charging for parts/materials separately and
paying sales tax is correct. If that be so, we find that the decision
of the Hon’ble Supreme Court in the case of M/s. BSNL (supra) will
directly cover the fséue in favour of the appellant as regard the
non-includability of the value of the parts/materials for arriving at
the correct Service Tax liability. We also find that the Principal
Bench of the tribunal in the case of M/s. Delux Colour Lab Pvt. Ltd.
and ors. (supra) were dealing W m '
held that sale cannot be treated/as STV
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In the above decision, the Tribuhal has noted tnat on the factual matrix,
they find that the invoices which were produced beiore them clearly indicate
materials charges and labour charges differently and they also find that in the
very same invoices clearly indicate the discharge of Central Sales Tax as the
amount of material cost. The invoices produced beforz them were not disputed '
by the Revenue. On perusal of the invoices, they found that the contention of
the Id. Counsel for the appellant that they are chearging for parts/materials
separately and paying sales tax is correct. 1 find that the instant issue is also
having the similar situation and the facts are undisputed. I therefore find that
the impugned order cannot be upheld in view of the above findings and is
therefore set aside. The appeal filed by the appellant is allowed.

11. The appeal filed by the appellant stands disposed off in above terms.
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By R.P.A.D.
To:

M/s. Purnima Advertising Agency Pvt. Ltd.,
5- Sweta Park Society,

Opp. Manekbaug,

Ambavadi,

Ahmedabad-380015

Copy to:

(1) The Chief Commissioner, CGST, Ahmedabad Zone,

(2) The Commissioner, CGST, Ahmedabad (Soutn),

(3) The Dy./Astt. Commissioner, CGST, Div.-VII, Ahmedabad (South),

(4) The Dy./Astt. Commissioner(Systems),CGST, Ahmedabad (South),
\_/(,5')/“ Guard File,

6 P.A.File.

(6)
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